SILICON GRAPHICS, INC., TERMS AND CONDITIONS OF SALE 


1.0. ORDERS; ORDER ACCEPTANCE. The terms and conditions of saie set 
forth beiow (“Terms and Conditions”) wiii be the oniy terms and conditions that 
wiii appiy to and govern any purchase order accepted by Siiicon Graphics, inc. 
(“SGi”) despite any terms or conditions to the contrary incorporated on your pur¬ 
chase order forms or order bianks and/or otherwise specified by You for your 
purchase and iicense of SGi products (coiiectiveiy, “Product”). Therefore, SGI 
accepts your order conditioned on the express understanding and your agreement 
that the Terms and Conditions contained herein are the oniy terms and conditions 
appiicabie to your order. SGi objects to any other terms and conditions. You 
agree to submit your orders for Product in writing, stating the quantities and de¬ 
scriptions of Product required, appiicabie purchase prices and iicense fees, re¬ 
quested deiivery dates and biiiing/shipping instructions. SGi, in its soie discretion, 
may accept or reject any non-conforming order at SGi’s principai piace of busi¬ 
ness in Mountain View, CA. 

2.0. PRICE AND TERMS OF PAYMENT. 

(a) Prices. SGI quotations constitute an offer to sell Product upon these Terms 
and Conditions. SGI’s invoice price for Product ordered by You will be the appli¬ 
cable price in SGI’s U.S. Price Book in effect on the date SGI receives your order. 
Product prices do not include transportation or installation charges (except as 
otherwise set forth in SGI’s then-current installation policy), or any sales, use, 
personal property or other taxes, including state and local privilege or excise 
taxes. All applicable taxes or other such charges will be included in SGI’s invoice 
as separate items, which You agree to pay or, in the case of taxes, to supply ap¬ 
propriate tax exemption certificates in a form satisfactory to SGI; (b) Terms of 
Payment. If your credit worthiness has been approved in advance, SGI will grant 
net thirty (30) day payment terms to You, which shall require You to pay the full 
invoice price not later than thirty (30) days after the date of SGI's invoice. SGI 
issues all invoices upon shipment of Product; (c) Purchase Money Security In¬ 
terest. Your order constitutes a security agreement, granting to SGI a purchase 
money security interest in Product for the full amount of the purchase price. In 
order to perfect SGI's security interest. You agree to execute all instruments that 
SGI, as the secured party, is required to file, or determines to be necessary to 
perfect or protect its security interest, in compliance with the Uniform Commercial 
Code (“UCC”) of any state or federal law. Payment in full of the purchase price 
will release the security interest on that Product; (d) Credit/Allowance. SGI re¬ 
serves the right to invoice You for material not returned within 45 days, for which 
You have received a credit or a trade in allowance, in the amount of such credit or 
trade in allowance. 

3.0. DELIVERY; RISK OF LOSS AND TITLE. All Product shall be shipped to 
You F.O.B. origin. Risk of loss and/or damage and title to Product (except for 
software as provided under Section 8(c) below) will pass to You on delivery to the 
carrier. Unless You have specified a carrier in your purchase order, SGI will select 
the carrier for You with the express understanding that the carrier is not the agent 
of SGI. SGI may ship your order in one or more installment(s), which You agree to 
accept and pay for, unless You have provided SGI with prior written notification 
that You will not accept partial shipments. SGI will pack all Product for shipping in 
accordance with standard commercial practices. 

4.0. LIMITED WARRANTY. SGI warrants to You, as the original owner, that 
Products that are original SGI system hardware, hardware option, or accessory, 
and delivered to You, as originally configured with SGI components (collectively 
the “Hardware”), will be free from defects in materials and workmanship. Hard¬ 
ware will be of new manufacture, but may include used parts and/or components 
that match or exceed the performance and reliability of new parts and/or compo¬ 
nents. This warranty is effective for the Warranty Period specified in the applicable 
SGI Warranty Card provided with the Hardware, beginning on the date of the 
original shipment of the Hardware. If You discover a defect in the Hardware during 
the Warranty Period, as your exclusive remedy for breach of warranty, SGI will 
repair or, at SGI’s sole discretion, replace the defective part at no charge to You, 
provided that You (i) notify an authorized SGI support provider (or an SGI service 
center if You purchased the Hardware directly from SGI) of the defect during the 
Warranty Period, and (ii) upon request, provide with your notice, proof of purchase 
and a copy of the bill of sale, or packing list for the Hardware, bearing the applica¬ 
ble SGI serial number to establish the original date of your purchase. 

5.0 Limitations: This warranty does not apply to any (1) software accompanying 
the Hardware, which is licensed to You under a separate agreement included with 
such software, (2) Hardware that has been damaged by abuse, accident, act of 
God, misuse, misapplication, improper installation, or shipment, and (3) Hardware 
that has been modified or had its serial number removed or defaced. THE 
FOREGOING WARRANTY IS IN LIEU OF, AND SGI DISCLAIMS, ALL OTHER 
WARRANTIES, EXPRESS, IMPLIED, OR OTHERWISE, INCLUDING, WITHOUT 
LIMITATION, ANY WARRANTY OF MERCHANTABILITY, FITNESS FOR A 
PARTICULAR PURPOSE, OR NONINFRINGEMENT. NO ORAL OR WRITTEN 
INFORMATION OR ADVICE GIVEN BY SGI, OR ITS DEALERS, RESELLERS 
OR DISTRIBUTORS WILL CREATE A WARRANTY OR INCREASE THE SCOPE 
OF THIS WARRANTY. 

6.0. LIMITATION OF LIABILITY. IN NO EVENT WILL SGI BE LIABLE TO YOU 
FOR EXEMPLARY, INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL 
DAMAGES OF ANY KIND, INCLUDING WITHOUT LIMITATION LOSS OF 
PROFIT, DATA, GOODWILL, USE, SAVINGS, REVENUE, OR PROPERTY 
DAMAGE, WHETHER OR NOT SGI HAS BEEN ADVISED OF THE 
POSSIBILITY OF SUCH LOSS, HOWEVER CAUSED AND ON ANY THEORY 
OF LIABILITY, ARISING OUT OF THESE TERMS AND CONDITIONS, SALE OR 


USE OF PRODUCT, OR YOUR RELATIONSHIP WITH SGI. SGI'S LIABILITY 
ARISING OUT OF THESE TERMS AND CONDITIONS, SALE OR USE OF 
PRODUCT, OR YOUR RELATIONSHIP WITH SGI, INCLUDING WITHOUT 
LIMITATION ANY AND ALL CLAIMS COMBINED, WILL NOT EXCEED THE 
AMOUNT OF THE PURCHASE PRICE/LICENSE FEE OF HARDWARE. IN 
NO EVENT WILL SGI BE LIABLE FOR THE COST OF PROCUREMENT OF 
SUBSTITUTE GOODS BY YOU OR ANY OTHER PERSON OR ENTITY. THE 
LIMITATIONS IN THIS SECTION WILL APPLY NOTWITHSTANDING THE 
FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY. 

7.0. PATENT AND COPYRIGHT PROTECTION. SGI will defend You in any 
suit or proceeding based on a ciaim that the Hardware purchased under this 
Agreement, constitutes infringement of any U.S. copyright, patent or trademark. 
SGi wiii pay aii settiements or damages awarded against You, provided that 
You (i) inform SGi of such suit or proceeding in writing within ten (10) days of 
actuai notice of a ciaim, and provide SGI with aii reiated information, (ii) grant 
SGi the authority to settie or iitigate such suit or proceeding, and (iii) provide aii 
necessary assistance to SGi. You have no authority to settie or iitigate such 
suit or proceeding. Shouid the Hardware be heid to infringe and its use en¬ 
joined, SGi at its expense, shaii have the right to (a) procure for You the right to 
continue using such Hardware, (b) repiace such Hardware with non-infringing 
Hardware, (c) modify the Hardware to make it non-infringing, or (d) accept re¬ 
turn of the Hardware and refund the depreciated vaiue. SGi wiii not be obii- 
gated to defend any ciaim nor be subject to any iiabiiity for costs or damages 
thereof, arising out of or reiated to: (i) a modification to or use or combination of 
the Hardware by You or a third party without SGi’s written consent, (ii) use of 
infringing Hardware if non-infringing Hardware is made avaiiabie to You, (iii) 
continued use of Hardware after You receive notice that the Hardware infringes 
a U.S. patent, copyright or trademark of a third party; and (iv) a ciaim that arises 
out of or is reiated to Microsoft® Windows NT, Linux® or UNiX® operating 
system software and intei® microprocessors. THE FOREGOiNG STATES THE 
ENTiRE LiABILiTY OF SGi FOR PATENT, COPYRiGHT, OR OTHER 
iNTELLECTUAL PROPERTY RIGHTS INFRINGEMENT BY ANY PRODUCT 
FURNISHED UNDER THE TERMS AND CONDITIONS. 

8.0. GENERAL, (a) Product Changes. SGI may make alterations to Product 
that it deems necessary to compiy with changed safety standards, specifica¬ 
tions or governmentai reguiations, at any time prior to shipment, (b) Force Ma- 
jeure. in no event wiii SGi be iiabie for deiays or faiiure to fuifiii its obiigations 
hereunder because of acts of God, fire, iabor disputes of any nature, accident, 
suppiier faiiure or deiay, insurrection or other causes beyond its reasonabie 
controi. (c) Licensed Products. All SGI licensed software products (collec¬ 
tively, “Software”) are licensed to You by SGI for your use pursuant to Sections 
1 through 4 above. The terms and conditions in SGI’s Software License 
Agreement that is included with Software will govern your use. When used in 
reference to Software, the word “purchase” or any derivative words that are 
used, shall be deemed to mean “license”. In all cases, title to Software will 
remain with SGI and its licensors, (d) Use. Product is not designed or intended 
for use in connection with the actual construction, maintenance, and/or opera¬ 
tion of any nuclear facility, aircraft, aircraft communication or aircraft ground 
support system, life support system or life threatening surgical procedure. SGI 
shall not be liable to You for any claims or damages arising from any use or 
resale by You to a third party for such purposes. You shall indemnify, defend 
(with counsel approved in writing in advance by SGI) and hold SGI harmless 
against any claims for cost, damage, expense (including reasonable attorneys' 
fees) or liability arising out of or in connection with any such use or resale, (e) 
Export. You warrant that You do not intend to, and will not knowingly, export, 
either directly or indirectly, any Product or any portion of Product, to any country 
for which such approval is required, without the prior written approval of the Of¬ 
fice of Export Administration of the U. S. Department of Commerce or any other 
applicable U.S. Government agency, (f) Assignment. You may not assign your 
orders without the prior written permission of SGI and any such assignment will 
be null and void, (g) Resolution of Disputes. These Terms and Conditions 
shall be governed by and interpreted in accordance with the laws of the State of 
California, excluding its choice of law rules. In the event that any dispute or 
controversy between the parties arises out of or is related hereto, whether in 
contract or tort, such dispute or controversy shall be subject to the exclusive 
jurisdiction of the California state courts in and for Santa Clara County, Califor¬ 
nia (or, if there is federal jurisdiction, the U.S. District Court for the Northern 
District of California) and the prevailing party shall recover all of its costs, in¬ 
cluding reasonable attorneys’ fees, (h) Unenforceable Provisions. In the 
event that any of the above terms and conditions are held by a court or other 
tribunal of competent jurisdiction to be unenforceable, the remaining terms and 
conditions will remain in full force and effect, provided that in such event the 
parties agree to negotiate in good faith substitute enforceable provisions that 
most nearly effect the parties’ intent hereunder, (i) Complete Agreement. 
These Terms and Conditions constitute the entire agreement between the You 
and SGI regarding your order. Any other prior written or oral agreements exist¬ 
ing between us are expressly canceled. You represent that You have not relied 
on any other representations not expressly contained herein. To be binding on 
either party, any modification of these Terms and Conditions must be in writing 
and signed by each other’s duly authorized representative, (rev. 2-5-03) 



